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f (93) Retaliation is likely to be presented as being justified on grounds other than \
the reporting and it can be very difficult for reporting persons to prove the link

between the reporting and the retaliation, whilst the perpetrators of retaliation may
have greater power and resources to document the action taken and the reasoning.
Therefore, once the reporting person demonstrates prima facie that he or she

reported breaches or made a public disclosure in accordance with this Directive and
suffered a detriment, the burden of proof should shift to the person who took the
detrimental action, who should then be required to demonstrate that the action taken

was not linked in any way to the reporting or the public disclosure. /
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ﬁ/lurray v. UBS Securities, LLC \
This framework is not unique to Sarbanes-Oxley and AIR 21 It originated in the
Whistleblower Protection Act of 1989 (WPA), 5 U. S. C. $1221(e), which provides legal
protection for whistleblowers within the civil service. The framework was meant to relieve
whistleblowing employees of the “excessively heavy burden” under then-existing law of
showing that their protected activity was a “’significant’, ‘motivating’, ‘substantial’, or
‘oredominant’” factor in the adverse personnel action, (omitted) Congress then
incorporated the easier-to-satisfy “contributing factor” framework into a series of similar
whistleblower statutes that protect noncivil-service employees in industries where

Kwhistleblowing plays an especially important role in protecting the public welfare noted
ab /

ove, the airline industry (AIR 21) and the securities industry (Sarbanes-Oxley).
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